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Mz, Ehiefl Justice Paul o, Batfisld delivered the fplnlon o
tho Coqrk, '

Montane Council Mo, 9, fmerican Pedorntion of Efnte,
County and Hunicipal Enplnyees brought an unfaitr labor pesctiss
chardgs agednst respondans City of Livinseton. The foard of
Feraonne!l Appeals hoaring exsmdnec foond Shat tha eliy did comalt
anp unfair Labor prastice. Tha Hoscd of Personnel Ayp=sls alfficm-
el itr heating cxamines, Tha eity sought judiclal pevisw in
the Ddotrise Court wnder tha Admlnistrative Prooodure het,  Tha
bistriet Court roversed the Board of Personpml Appoale EAnd nppels=
lants appeal from that Diotrlet Court ruling.

Raspoacdent Clty of Liviogston [the City) entercd Laks o
written oollective bargalining Agrosment wits its emplovess o
Tanwary 2y 1973 Peragraph ¥ 6T the agreenant dealt with dischards
dr suspenglon wnd statod in pertinent parts

“L. “hAfter an mirployee has attains=# condorlty he

will nob be disciplined or discharged without

L1ires beling given # hearing Ly the smployer sod

the Local Committoa,”

hAppellant FKonneth Dyver had attained -seniordity ag a gity
erployas, In Septepbac, 1973, he wad reduced from full-time: ke
hali=tine emplovee stetis pursuant o City Buparintendent Buollatin
Ho. 27, In Ocltobar, LUYY, Dyer reguested a bearing b8 review Tilw
Feduckidn to half-time sktatus. The arievance coamittes hold -
heering Ln Oebkobar, 1873, with Dver presans, bob o decislion wae
ceached. In Febrvary, 1974, byer acked for amother review of hic
half=time stabtus: A elty councilman toid Dver it wik UnmeCEssary
Eob Myer to pttend the heariang: Desr Sid noc atband (He Februney
dy 1874 Meansring.

it tho Febroary 4; 1974 honring, svldencs was Tatroadipesd,
but oipoe Byes war not soesent e ould oo contcet  If % Counoll-—

man Filbett testified that "Had he heon thore, he prozably wouwld




have contestad jis wocl Feroosly®. clty Bopecintondent Tom therp
lesned “"Bullatin %5, 317, which was a writton etstement of Ll
Bomnl btee's vonclosions, and deliverad o copy ta Ipsr,  This
bulletin announced Dyer was:

"t pPluced on ‘One—hnlT nonbh work huwin fop

the second pne-hall of oach month tthe firet opna-

half work was not affacted bw the previons bulle=
tinl, subjéct o Lhe following chnditicna: + # *

o m

s Bafore beding mlaced full Time, - peErmananty wikch
the Waker Depk., ho will become licenzad by tho
Hanbtsna Rtatn Board of Cartificntion for Watwer
dparators, treatmont ang diakribution:

"E. hocceptance of this Flacemait by Fen Oyer in

consirued as his acceptance of thasa conditiong
+ & &

TAEE CVICGLATION G REY CONDITICN SET FORTH WiLs BE
CRUSE FOR 1MMEDINTE TERMINATIOH OF 1Ty EHPLOYHERT. P

Dyer had twice previcusiy Tailed o wrlitbten Watsr oparator's
test. He Eallad ' third times in april, 1974, and wag diooharged
aEEmckiva JMuly 15, 1874, fubsequant to hic dfsmissal, hsa took
A wrdtban test, his Fourtlh, and alsn an oral wWater oparatoc's
ety but he falle2 bolk. In Pecebberc; 1374, mlmoot Bix mankhe
atler Dyer's lesing his job,; Lis arion Féeguested a gripvanos
comeittes hesring on Dyor's Gicchargs, purouant to the -es5lloe-
tive bargaining agreemant. Tho ciby sefuged wo hold 5 hasting.,

The lheue presented on appeel is whelliers the cityin
fhilure o' provids Pyer a Alemipsal heaying ocoostliuted an unEaic
lnhor praccica.

gy dxlling to grant Dyer a giliovards henring, the cdpy
breache? [tm collective barssining egresment, and therebsr
commitbed an uifalr labog Praotice {h wWinlation o secclop S4—
EﬂDEI!J[ﬂJ. R.C.M, 128y, What secbtlon provides in Pt s

"It ls en unfair lakor pragtice for a Fublic
wifgloyer o

“ie) intorfors with; restrain, ot coproa
employees I the cxerxcise of the riohts



tharantesd 1 wectlon 5'1"—5‘|||;|]- of Enie &cgp"
Eeotion 53=1603(1) providesn:

"Publig enplovess shzll hava ® * * the right
*® % to bargain collectively & & s e

Tae phrase "to bargain collectlively® is defined in cep-
tion B9-MG605% 3% ak:
Y % ® % the parformance of the nutual obligatlion of
Lig “public coployer * * ¢ and Lhe reseesantstives
of the axelupive represeptablve to * ¢ # pogociate
In gpood Lfadeh with Fespeck cbg Ao contlitions of

enployasit. @ the negotiation of an asrsam=pt, or

oy dquestion avicing Ebefeunder, * 4 4" [Emphapls
added. ]

Thus, by statute, the duty to bargain "in gocd Faith® continues
duripg the entire course of bthe contract.

The Suprene Court bas held that *Collective bargaining
1o o conbtinuing proves=s.  Anong othar Ehings it involyag &= . @
protoction of smployeo rights AlPeady sspured by contrasck,®
Conley v. Gihsod, 355 U.5, 41, 2. L BA 24.B0, 8BS, 78 6.Ct, -89 [1457),
The progessing of grievances in grievance hearings iz eollective
birgaining, Tinkin Boller Besring Co. v. Kotional babor fiel, BA.,
161 F.2Xa 944, 354 (fith Cir. 1%47). In Oaktrolfsky v, Onited Stepi-
workers: of Americs, 171 FiSuppi 7837 790 (D, M. 1858), afr's.,
293 P24 614 (deh-cic. 19&a), cart. den., J63 D.5. B4%, &L £& 24
1732, B0 G.Ct. 1628, (1950}, ehe coust sbtateds ® &+ * ke sniployar
has the sume duty to barcain ebllectively over grievances as oyer
the toarms of e agrasment.®

Under Montana'sa Collective Bargaining Aot for Tublle
Dmployees &8 fallure Lé old a srievance hearing as providaed in
the contract d5 an unfale Tabor practice for fallorea to baraaln
in eood- Taith.

Feragreph ¥., the dischorse mrovlision pravisusly sioted,
clearly roguires that an enployes with senioriby, such ac appol-
lant Dyer, be given & "heariogh bpfore ho 25 dischorged. I Grank

v, Himhaels, 958 Hoots £52, 461, 338 34266 (1533F, Lhis Coure




dafined “hearlpe" as-baing " * ¢ ¢ gepspproud wieh' *Seial! and
inclpdes the oooeplion of avifahce and orpunanke therpop * = & @

In-34. of Trustaes, Etc: w. Super. of Pub. IHaE, Hant. I
SET To2d 104E, 1056 {L376), this Court, in declaring o disningsal
of & teachar 4 be improssr, stated:

*oa o+ uhore dismissal post ba Tor good oaliaw

kbl regulated by statode, that one' is aptitiad,

in comnon jusbice, to arn opporbunity to mast the

charges hefore being dismiseed.  (Cltlng cames.)

“The oppuctocity o mesk the chaross before baing

flamiceed under them nocessarily includes notice

of e chargss againet him, for without. sueh pokbice

the opposrtanity would be meaningless. The notics

negd not peak the Eormol reguitesents of f crin-

inal dndictment, howsver, Lt munt be suffdicdenely

detniled to fofomn the teacher of the charges

against him, ap he is reasonably ablo to Focmulate

& defangs., "

LA Lhiy case, the grievance which pyer brought r=lsted
nolely to hia redoction to ons-helf bime status. At the gqeiovanos
committas mesting, which hs did not attend, ovidencs wae proditead
and conclusions moda which rolated ke his dimmisral, which; ostep-
sibly, was not aven Lh issue. Tha teoord does not eontadii any
evifence whatsoover that Dyer wall eysc pivel any twwtide of an
intent to discharge him oantdl he recelved his notice of LaEmina-
tilon oo July B, 1974,

leagondent City of Livingston prefents three arshpents
tor wpholding tha Pistrick Court's @scision that a dismisesl
hearing was enhecessary. Hone of thece orguments Is convlnsing,
1L 8 not, as respondent conbtepids, indicputable thut eppeliant nust
be discharged die to hle fallire to pass the water oporetoris testb.
Bolletin 51, Ssdusd afbar the second "half-time statucs pasting
fal which appellant wvan jot present]  stabsd only that nppellane’s
fnillure Lo pass the test would praclitde him from boing placed on
full-tinm, pernanant statuc, This was not.ons of 4he enuncerated
conpditions of wmploymont, the breach of which would deuse appEle

iafit Doer's immediate Serminatlion 0f empleoyime=nt with the olky,

=




The city @les mrgues that petiticper Fannsth Ovar liad &
iung history of incompetencs and diccipiine probleme on khe iob,
and that ample faots Justllfyving Dyer'e. discharge wors Adduced b
the grisvante commlties at the two previous mestings concarning
Dyer's holf-tipe stavus.. Reopondent skates thal thers ic nothing
for the grievance comnittos to conkider ab a dischinrge “hoarlng
cxaocept the same data Lt feceived bofore. Geonooo "This Iaw Geld e
does:-nor reguires idle acts®, coction 49-124, A.C.H. L8947, To-
spondent arques that it shonld not b= regouired Lo hold & dienisaad
beering, The provicion ip the coliecsiva Bacgaining agre=msnt
requirdng & "hBearing® pricc to dismisssl wasd abriously contamplebead
by the parties to ingure that an smployee woold it be' diacharged
without dite protess. Observince of due prodess standarde o -
hearing has never bean declmred by this Cobrt to be ap "idle ack" .
"'Hiile the problem of séditional expense must he kepe Ein ming,
it doss pot JusElfy denving o hearing meeting the ordinacy ko=
Sards uf doe proesae, '™ Goldbarg o, Kelly, 397 6,0 IS4y 2% L-Td
44 287, 135 . 20 m.0L. 1011 (1970),. gquoting Kelly wv. Wyman, 204
¥.Eupp. BHY, OG1 [10GE]-

The patyTs final argument ie that "tho traditionsl judicial
delinltion of 4 hearing cannot and should net be dmpssed on e
group of laymen acting as such u [gricvancs] committes,* Thig s
uiibubtedly troa. Dus process does not always mandate a Judicial
trial with lavyess mnd courd repssters, bot marely regiolres a
kizazing agpropriate to'klhie neture of the case and the interssts of
the ghcties involved.  Mont, Bt. Pniverelty . Ransigr; 16T Mont.
142, 536 P.2d 187, "Opoco it la-dskermlned thet doe pProcaam- applios;
the guestion ranaine whet process le due." Horrissey w. Braver,
d03- T 8471 33 L Bd 24 488, 494, B3 8.0, 7593 [1893).. AE &
mindmum, however, a grictanee commltios s flve to an anpleyoo
With 'menibrity notica of the dleninkhl h=ating mod an opporkunity
to ba heazrd, so that he-nay defend agalpst the charger. ‘Sea Goma

v Lapem, AL¥ 5. 565 42-3 Ba 30-738%, F37, 5580t T2 (1375)




in this core, the two commibb=s meetings wers offfcially
condocted solely <o dicoeas Bhe mattor of vel R reduseien to
knlf-tine stetus. Dyer rsceivad no pobics gnd could thorefors
proapare no.deicpae b0 the mattar of his dischaorge;’ The dischalge
tulletin was issusd froo tho sccoqd meeting, a commlttes meeslng
it which Oyer was het even preseot o preasnt His side of the
cade: For the term "hearipg" Lo the colloctive bargilhlng agree-
nant to-have any seaning, this employee must at lemass have notloo
uf tho allegad woerk wioclatione, an opportunlty to-eppear and presenk
evidonca din his own bahalf; a right te crees-mxamine adverse wii-
nesses, and a owribtien report 0f the concluclons and raklopele of
the gricvansce committes. These procedures are mﬁnﬂnted'by tha
collective bargeining agresment which requires a hosring, e well
ap- by "oommon, Jootice®, Boasd ofF Trustees v, Soperintandent of
Pobllc Instrupting, . wipia.

The declalon of the bistrict Court in revermed wnd the
wrdes of the Board of Persannel fppoals, Lfinding Lhat the oity
compmitted an urlfalr labor proctico By not granklng appellant Dyer

o diamlasral fesaring; is pEfirmmd.
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BNl OF FERSONNEL wpgdil® H E DI ST HECT COURT
OF THE SIXTH JURICIAL DISTRIGT OF THE STATE OF MFTARA

(]

| Ih AKD FOR TIE 0OURIT OF PARF

i + * W # ¥*
G| THE CITY OF LIVIKGSTOM, a munizipnl [ I 1408
oorporacien, and EDMOND CARRELL JA, 1
fi 1
. Tetltlomayn, i Mo 14615
i i
e, 1
H !
MONTANA COTHCIL MO. 9, AMENICAR - =
p | TERERATION OF STATE, COUNTY AXD % ; / z
HMINICI PAL EMPLOYEES, THE DOARD b e !
1¢ | OF PEHSOMNEL ATPOALS OF THE STATE E A | 4 1
UF MONTAEA, ond RENHETH 5, DYER, !
11 ) gL
Eesoondenes; |
1= ]
e mEyREd
] 8
L
| FIRDIHAGS OF FAD i':i
GORCLUS I0NS OF E‘J
10 D
) T IMAL CRNER
17 WHEHEAS the Cley of Livingston nnd Ydmond Carsell Jr.,
iR | netitioners, filed & veclfied peciclon beceio oo or sboue
W | Senterder 11, 1975, through thelr coonael; Byron L. Eokb, of
un

Livingatan, Moncéms, cequesting chis court to review the Lrans-
"1 [‘eriot and proceedings of o matter thecetoFore prasented to aod
heazd by Ehe Bonvd 2f Pecaonnel Apoeals of the Scoce of Mantana
concerring the teminacisn of employoenc by sald Cicy of one

** | Fenneth S, Dyec:

= And che sespondent Hoard of Tecdonnel Anseals of the
State of MontanA baving aopeared heteln by and chroogh £ow

counguel, Kell E. Ugrin, of Alexander, Kuenning, Millecc and

| Ugrtn, af Crost Falls, Meptonn, and cpupswl Efor petltfonerva
| aend £aid cecpondent Boscd baving presented briefs and oral
| prgusent an nold macter; And the court Baving reviewcd che
M | teanserlor of apid sroceeding and accocnanying pleadings,
11

ﬁ'ﬂ.hjhllur E'iﬂ‘.!i'ﬂl:_l.ﬂ, fl'ln.‘::ETIE!_tlrlﬂl prnpnqu f11-|.!|_||.!:=_. coo-




clusiong and [fral ordes of said Board:

Atiil the court beleg fully pdvised and fnformed
heroing

HOW THEREFURL, the court bereby Einde and doeteeminos
a4 folipws:

1. Thoco che prepondarance of testioony opd evidence
nregented at the heasiog  before snid Bossd did not establish
g £olluzre by petlciowecs to bargoin colleccively por the eom-
risgion 0f an unfailr lobor prectice, but o' the contrary
showed by glear aod convineing evidense that petitloners had
substantinlly complied wich the labor sgreemepnt then ecxinting
betwesn Ele pactles.

2, That the wrlcter excestions £Lled by petliclorers

e the Eindinge of fact snd conclusions of law proposed by che

heerings examines and ultimeeely sdopted by the Board of
Tersonnel Arpenle were well tokern, ond that the pooposed
flpdings and goneluslons presonced co the Boacd by Tetitioners,
| which nro attached heteto macked "Coure's Exhibie A", should
fiave been and now ape adopted as the proper findings eod con-
clualana Eo be cobarad in ndjuﬁ[dgting pald mattaue,

1,. That tha Anorl ol Tersonnel &ppaals af tlhe Seate
of Montanm asgwd [p LEw ordes encered August 15, 1975, which

conlirred. the fipdinge, conclusionn ard order ncoposed by 1ts

tearing examlner, and that such odoindsgraclve fipdings, copn=-

elusions and decdinion shonld be revecsed beoau e Clhey prejudice

suastancial righce of the oetitloners, The CLlty of Livingston
and Edwond Carrall Je., ae Fobllous:

g: That refusal to grant the motion of oetiticnacs
|TD dismiga the complaint of the Agerican Pedarnzion of Seoce,
|5ﬂUHtF and Municlpal Erployees o the grounds of [alloce of
| peo0l, wade after presentation of eald counlalnpne's caoso,

1
wit Ln-wiolation pf the ststuksey provisionz sontalned 1n




Il

u

&

peecleon 39-1637, Kovised Codes of Montana, 19247, as apended,
ansd of the rules of evidence, requiring complalnsnt to establianh
Ly cose by a gprepoodetance of the evidepse,

. That the sald findinzs, conclusione and prdes
ol the oxaminer of aold Board of Personool Anpanla nee clesciv
erroneoun in yview of the reltable, probative and subsraneial
evldence on the whole record of pald poocesding,

HOW THEREFURE, 1T IE HERERY ORDERED, ADJUDGED AL
UECREED that the adefnlsrcative £indings, conclusions and
order pf safd Banrd of Pecscrnel Appesls apd iis exaslper
ate vaversed, and that the-anld complaint dated Jancary 14,
1375, of the Arericon Federation of State, Councy Apd Huoplcloal
Eonloyeen agalpst the Clty of Livisgaton, Montann, snd Edmeod
Carrell Jr., ls heveby diswisaed,

DATED thip 24ch day of Augesc, 1976,

fa) Jnck D. Ehnnayrnm
Siacrice Judge




1 HEFOID THE TOARD 4F PERSONKEL ADFTALE
i (F TES-STATE OF MOITAKA
5 | AMEETCEAN FEOEBATION OF ETATE, ©OUSHY
A ERIICITAL BMILOTLES; l
4
Cospilainnpt, b Iﬁl'rl'-'-'g'E "II?IH}
. =
Y o= | OEIEn
=]
CITY OF LENINGSTON: dod- EDMTND CARBELL L, . I
ki
Ennpondeeta, i
a
tqli-ril.-lpll.i-l--ai--l-.i.-a';-p.-.-p
9
In zhe ubeyn enbttled matter, the finacd of Furunmmel Appeale, dn o Deetlsy
1o
| duly aewesbled ang guatum belong present, cengidersd Che folloviig ==l bprs plik-
11
mizied o, ehe 2011 Buard by the reaponidenc,  Cliy of Liviogecon ael Edeaml Tarrell
12
e
13
i [. Morism to Ddequalify Worsen W, larpur.: = mesber of the bDpard
14
&4 Matlem. for Tramesripe ol Fracesdinpe beld fn che aboes el b1
1B =attec on Harch'V; 1975, hefore cha Hearing Ericines.
16 3. Feapeodeot's sxsaptiong ta tha findingn anil conelovlens of the
Leamlaer and Nerponidene ' p proposed findined and conpliniiome in
17 which sfeer review nf oll docwsectn and sotions,
if IZ18 O RDERE
1o Lo Ag the pesting held mn Lugizet V. 1575 Maczen ¥, Tnrper wan ahesnt
RO amd theeafere ook as part in eny of the precesdings ceanidnred by the Baprid,
4] | Becisicn having been resched by clae guerim of - thie Boacd wdzhout the pregence of
BR A Wocrem Harper Lhe socion o dipqualily Mr. Harper is dusped poor .
28 <. Ik appeating that & teacecripe of wll proceddiings has havetulors beep Laps

By wardad to respesdinte che woticn for prodactiom of Clie sowe ig 1lkswine dppmet

20 | moot:

iR 3. The Bowrd hving caeefully consideced thi enceptlons o’ she Cioy ol Livingoion
29 | wnd Fdwerd Owrrell Tr., aewnlf us the Hearing Feaminer's Pindingn of Fasr)

RB || Eomclusfednn nf Lak dbd feccomended Grder, heraks wdepen ths decledon of clie

ZH ‘i'luu-—t:ln Expelper pe the Findiags of Faee, Toprlusdoos of Lew asd Flosl dcder wl
F0 ) the Soatd and therefors rejects respondent'n propessd findisngu:

5 ced thie 4 Zay. ef uguss. 1975
~ ) pakap gs Tqmm:u. AFPRALE




BEFINIE THE HOARD OF FEASCHNRL ATPREALS

_ T
AFRICAN PECIATIIY OF STATE, (UCHTE, | S
ASD ORI CTRAL, FHETTATEERS FINOTRAR 0F PACT,
Complainant CIMOLUSIONE UF LA,
AMD UIIER AS TIRCOMMFRIED
TO TIE DUALD 0F FRLSTHNE,
AFTEALS

{

Ta
OITY OF LOVINGETH ARD B30T CARRELL
oL, HLTTER,
lsszpondent .

The Anmerlcwn Felderstien of Hiate, Comncy; and MonleSpal I loyeen
(berenftes Unlen er AFSCHE) filad no nnfnir lobor prastiles cemplafnd wizh
the Donrd of Merpoensl Appails en Jusmnry 19, 15-?7-':'-.1 Tha Tpfun nenfeeids
thnd &he Titr of Livingoten [hereafier Cidy) nocmitind no unfadir labor
practive by violafiug secbion S{a](1] pf 2be Montans Poblic Peolnymes
Collective Bargatming Aet /" wection 59-1605(2)(n), 2.0.M, !'_:IJp'.f_...E

A hearing wne lield bofore se, an the Suly sppeinted boaring sraaiooy
of the Ruari of Peresonsel Appeals, on Haeek 7, 1979 in liviogeton, Mendines,
&1 the Learing, Brren L. BaSb, atseruey ol low, Livingeten, Momtann,
sppaarsl oo habell of the Cityr Slanley W, Qegice, APSOME field repro-
srotative, Aelons; Hondnoe, appearsd oo bohalf of {hs Trieon,

Upon the estiee recerd In e master, aod wpou subatanifal, relinblo
evidoncey I make e Felleving

FINTIRGS OF PACT

1. AVSCHE seartends thet ke City viclnted pectiom 5, pert 1in) nf
Lo Tublip Frployees Calleetive Basgeleing Arl by discbarping Esenoil 5,
Tyery n cily naployee whn had stteised seniorits, withoot grantieg hin o

priovomes Learlng, wiick, ther nleo sootewl, yme reguired iy Ariiclie 3

af & eollective lmrgaining nemtract ontersd ints hetwesn City meicbennnce

—

i uilindr Isker practice cemploimt filed with the Beked wse 5igned
by Stanler W, ferka; Finld TNepresentative, AFSCHE, AFL=CI0 ou Behalf
ef fiyls femmend oo ptetieoery with AFRCKE"e lettorhend.

pzo aetually cidml "paciien 9, pars (1){2) of the Collective
Bargalnlog Act fer Puklic EZnpleveas" mnil then guoted laucuage of

that dci. It fo appersnd fros the qeetstlon that thry were referTine
1o pectios 5, part 1{a)] of the Act, ihat Ls, asctiom B0=160901 ) al,
LM 1967,




pizplowenn anid the CEky, - Smel aptien, AFSCHE claims, interfersp with the cight
of clir pmploysss Lo bhargain esllactivalr.

8, & zullecilve bergelping comirest, extered iote hetwson City mtin—
bppgnpor peployess and the City, was in effari thremgh all of 1973 nod 1974
ond wae im effent at the tize nf the axfelr labor procilpos hensing L Lhe
wheve—captioned saitec; Tertinanl postioes of that centrast provide an
Tultouni

. CISCEIRSE Ml SUEFENMELDY

I. MAfcor an soployoe hea sttadned pesdocisy Be will oes
be disciplined of discharged witlheut firet being gives o
lenring br the copleyer azd the Leeonl Oommdtter.

S Tomkerdinetion, issersl; guncrelsocen, vicinws, lo—
anility, diphsmesty, drunkenoss u.|:|r|!|.."'l|-:|:- recklespnaan Te=
sulilag s pecident o dsslangerlug 1198 er propesly af
gthnra de pulficient growad o dimnisenl,

Je Iz pame of n 2lajude Lhol canspl b feeclyed cop—
cerning imterpretniion of £ agresmemt nndfer disnharge
or auspoesion the dispote will be wubmitted to o girlevence
commititnn conadnting of two {2] seshers of the Hoploysr
anfi two (2] somhers of the baos] Comities.

i, Im eyams the commistes dp mneklp to arcive ot onn
agreensnt 4t shnll melect s fifEl (5) member, ogreeoblie

Lo bebh pariélve, il & binding agrespenl by oejerity sulw
will prevail.

fa If At dp found thed the ooployes -ben beoo nndustly
spuspenfiod or dischorged soch eopleree shall be re=ilpatstod
with septoriiy riglit=-nnl cospenpatel fur wngen lent,

G, A13 dimputen w111 Tn sulmsitts] by £he emploveen lesel
in hahnlf ol the esplorpse, 1o sriiding €n tho esplevor.

1s  Ernreih Jrer, n paistenazne empleres of the Ci4r with
meziority nol & mesler ol AFSCHE lecal 3781, wae discharged by the
fity offective Jofx 1%, 3974 beommen be hod feilod 44 pRea oo exion=
ioation for a wnter trentEsct ool Sletriboclon licanses Joek Datos,
the pocretary of Loosl 2711, snlmitied s griovence penoerming: the dip=
charge +f TFuer el requestod that o gricvance honrinz, na opt oot En
Artiole X of the eollentitve bsrgainiog ceotoact, ho provided Drer. %he
{1ty sefapeidl to grovide the Beasing on poewids dkad bhe City bad met nll
{ored of dhe soIlfective bosgeining esstrnct, end that varions bheosLuge

has hess peevidad IEer,
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4s  En Faptaslior of 2273, Tom Sharpe, the rity superictendent, lixited
Iwor; them n oeter feadec—Inlerer; Lo working strictlt as n meisr rasder and
rednoed s werk fond from full-maotlis to bAlf-muebhe,  Thosjels &chion wmes
offertive letebor 1, 1973, 4@ & Poenll of Rliarpe's scilom, the Onisn del-
egpetng  to the grievnnes |:|-|'|:l:|'.1.1.=l=|=|'::II requested & hopring for Orec, & hesring
wie held 1z fcbobar of 1973 but there is ne. eridencs that suy findiugs wacs
issnod by the coemitles. After the tienring, lyer remained on hnlfementd
werk ptatunz. Toerefors, lyer regoedted soslihne bancing asd n menond hesring,
wWlilzl acsording to nommitiee menbers woo o condtisunlion af e Ticed hearing,
wal held of Pebransy 5 1974, The priesvance copnittos did not lesce weliden
!'il-'-l-l-'l-l:ll]l-ll Howevnr, Lesbizosy of three megbero of the criscvnnes comitise
pliow that the cosmdttos ageoed thit Drec shoold be reinmiated to 8 Full=
time paafilen ned abonld e regquired to paas Gl afnsfaeblen far the wwter
irnnizent npd distritotiss lieenne. Thelr tastizsny alpo spcablinhad that
LI Dwer did got pone the sznninntion, be wee to he dlsctineped Fros the Oitrie
ampler,

%e The City oomtends that the grlevance hearings they prorvided Irer
{n Detober of 1973 opd Frbroary of 1976 met ihe eeguiennent of Article X
af the telleclive bnrgaining nemtcact. Howewer, the rocord connlurleely abmo
Lhet the two grievsone hoprings previded Dyer by dhe Q4 relsted $o kEip
bafug Tlgdted to worldog Lell-amilies, pot 40 his being disclaegod. Lichard
liwsrily i Doien dulegols ie ths zrieennce oomedttes teetifisd thal Lie wan noc
mearh of ner prievance Bearing thet denlt wEdh Drec's Julr 15, 107 dlsshaege,
ail Lhet the prievmnce bencings beld in Octeber and Feliruary did oot releso
Lo Thewr®e ilipcharpe tmt rather te Drer's holf-mantlh sopluyeent.  Stevon
Ainline, o Cninn delegnte o the grievones comelites, and Willies Gilhart,
b Cloy delegace Loothe prisranoe smmitice aod the chairsas ol Lhe cossbidee,

slop Lostified thet Lhe gricvances heeringe held im Geteber &nd Felirueey

R

-'l'.ﬂ-l-llmugh ithe ealleciive horgaining contraot provides for & femr map-
Lrer griecence pemmitter, this comediter, epparenily by smiss] aepsnt,
copaieied of Al mestera—tiser seprasenting the ity and three Fep—
reppating the lecel Tmino.

Yty eaceliglin En azplersd further in parsprapl pmber aler Leles,

e
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roladnd Lo Opef being pleced oo helfemonth eeployment.
i JAfter the Febrmary &th hoaring, SEaecpe iosoed no bmllesin which
wis dalivered ta Dvar. 1In this olleting Sharpe atated thet, e Teported
to biw;, Teer wns rolbetated $o fnll=ponth eoplormant subjert to sly owns
ditiona, The fifch of theoas pomditions resd ma fallows:
G. Eefore Baing placwl full ti=e, perrmanopt with fhe Wnter
Tepnrt. , Be will hecomo licemped br the Momtase Etate Ronard
af Tariifioniion Ter Waler Cpecolers; brealonst nod Heick-
e em.

The tmlletin provided furthsr ic cnpitzlied prizt thet

AR TENLATION 0F ANT CORDITION GRT R WILL 00 CAUSE P
IMMIEVEATE TENMINATION O0F CITY EMPL{YMENT.

fhaprpe had abbended pard of the FPelreery btk hoaring, bead med with the
aqricranos commitioe nfter the boaring, mnd bBed exeslied the minotes nf

the heering hefore hio wrate the belletin. fAsd altheagl Clis Jily nlleges
thet Lnde balletln soimtitulna tlis firdingn of the prievence |:'|-|:|_‘|_‘|:.‘I:.|:-|:II thnre
La np eelflanci b shine £hok nor seabee of the cosmittes suthorized er ioe
structed Sharpe Go Zppue the Bulletin. The gricvance oheirmang bowever, tea=
tifdod thot the tulletls 008 emflect the sommitimain findingn.

7. l7er was opprised of bis discharge by anether balletlin Inmemed by
fharpe, This hulletin, sno well sa the festineoy of Eneepe &nd sbher wil-
Hpasray wliows Llat Tyéc wod Enrminabed bocsnae hp bipl fniled ta peet the
reguivansits of 1o above—smaiiensd FifEl condition,

I ETESETEN

It i undippmted that frer was diselinrged effestive July 15, 197 oy
the Clidrp Lhal n reyquest on Behalf ef [ker for a prirmooe bosaring relasing
Lo Trec's Sipchorge wurs polmltied to the Lityy amd thet the City refosed to
grant thet regoest. The City costends thet they bl ne ablipation fo provids
Irer with & grievooee bearing bocanse they had alroody provided him with beo
hearinge which sstipfied the requirpmects of the onllective hargriming. cpi-
trask, T e el npreE, Tee seconl olaarly sginbliiphes thnl ke fwp grEevings
henripgs provided Drer by bhn Cidy related e €w plazenent nf Jyer on Bell-

sanlh staployapil—pst Lo Lils discliarge.  Endosd paiiber =f the hepsinpe




c0uld hore Telated to Dyer's dischorge, The benelngs were held 1o Oeidber of
1973 and Februsey &, 107, Drer was oot even diwckscpged by the City el
duly 15, 1970, Tieisly, the Dity should have provided Ther with n Erievisise
hmaricg nod nddesssed Lile dipchacpe,

The ispus o be senclved bere then §p whether or uet the Ctr's refuadl
Lo grogl Drer s prisvaoce henrlng i an snfair Inbor practien,

Boeties B0-100F01)(s); R.OM. 19T provides me followar

(1} It 1s as u=faic Inber practles fer o smblic sEplorer
Lo

{&] interfprs with, Fanteain &r ooeros exployass in Lhe
exercion of tle righia punrantesd Im saetion T of thin nety

fnd pusticsnd portions of sectien 3 Jenctiop S0=1603, TL,E.H, 19467 7 previda:

thiat

Publiv expleress phall hare end abell b protectnd 4n the
exareine ofy the right of self-orgunizeiion, to foeam, join
or neaplet nor labor erpnciestiom, to bkratn ee] loptiva iy
throveh repraseciftiven of their éwn chooping oo yusstions
©f wngrny hourn, frisge beasfito, and other cosdiziema of
aoplejment asd 4o pngage im othisr connerfoed petivitles for
the purpopr ef oellective berpuinipr or oiher smiusl sld op

rresiioa, Ires from interdecenze; restreict or coasziem.
Frmphasnin rl'l:lppi.iﬂd.-]'

"To bargeie colloctivelx” is defined in section 99-1605(5] ne follown:

Fur the pmrpope of this set, to bergein collsciéimlr in
the perferoance of the mutual okligetion of the poblic em=
plevee of Ein deplgneied represectativen, and the rep-e—
sntlillver of the paclusice representative de meel =% ren—
eonable tipep and pegotiate is pesd feith with vespect to
wogsi; noufs, Iringd beocefizta, nod other conditions of £z~
ployanet, or the negetistion of a= agresssnt, or nar geestlen
ariging thareunler, asd ks ntecution =f A written eoiteaet
incorperulleg neor agreemmsmt rescliod. Bocl obligeiisn doss
ot compe]l pither partr te mgeae to o propees] or require
the meEking af & eoncesnion,

The City centends thet "Tt is difficenlt, 1f not d=seseible, to fipd
ury vielntfon on the respondents' [ ity 7 part in the osmtext of the abors
dsfinftion [ neotdon 5%=1005(3) 7. . " thet it would require a sirnizing
or sfirdiching of the facis to osopludls thef spoh s vielntien escuseed, The
City mlssjpprrhunils the nnture of oollective Barpnining,

The doty io cellectively hargein does uel eul widk fhe negoiintion of
o cootrnots  Sodelioss barpnioing cen and muel poeer dering the Sormoof an
exipting eollectdve Barpainieg cecbract. The United Stetes Suprese Conrt
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bess beld thet "ollective bergoiping Le o conlinulng procese” {mralring seong
wther things dapste=dnr adjostmsnt 1o the conlbract apd working mler, resnhickinn
ef poohlome not povered by exieting agreoesnts, aed probection of tg alrn

ascured br 1:-|:||:|.'l:|.'-:.l:l‘|:-.'5 It 1o & woll sstablished principle of labor Jew ther

lhergnining during the temm of a oolicctive borgeining conirect Em norried o
withinm the Tfrnoework" of the conizsci, d.p. the prisvance and arbitretiss
machinery provided 1o the celluctive bnrgeiming -:.uu_n-u.ut..ﬁ

lere wa hove o gricvance Lthet relwled to the centioupd emplemsant or
mnsaplerment of a foemer City meployes, Therefore, this grievmoes wiil
sincamuirily fonug e Arsiele X, parngreph 2, & parspraph whiok provides the
grecnida for diecherge, The Cizy's refannl te grast Dyscia grisvncce homring
ip theng fu effeot; & Fefussl by the City to barpain eees somliiless of es—
ploymeni—athich drtiele I, peregeaph 0 cprtainly le—and qoestions arisisg
under Llie gresent oailective harpgaisniog randineh,

Theralers; T cnm ocly conglnde shat the ity haesy by fbe refussl 1o
prans Iwoce a grlevanss haerisg, refoceed to eacgein eolleclively witk AFSOHE
finl hine Ehwereby dnterforad with thelr vight o Barpgain aollectivaly,

QORCIAIEIOY OF LAY

By refnaing, sod soptinaing to refuse te borgais colleelively wlth élie
Onicn  threogl the nes of Lhe contrenctusl grieveoes procedurs, the Cidr of
Livinppisa did engejge and L= sapaging En no nnfeic Iabor praclios within the
smanlng of pentinn 9-1640(1){a), E.0.H, 1947,

HECIMETMEED CRITEN

Tpnu Lk eobdee renard in thin onas, oo porensnd o escidem Go-1h07T,

Ij'a'=-111:-.1' V. Eibeom, 375 TR 330y G LHEM 5300 (19367, Since ths Publin
Eployeas Collective Hnrgaining Aot in elosely modeled afisr the
federnl Lnhor Manmpamant Aeietlems fAcs, ap amepded, the Doard of

Fursonusl Agpesls hno looked fo federsl pressdests Cfor pmidnnoe,
un T hnr= her=,

{'}ﬂm v, Mighland Pork Mfr. Co., 110 F2d 21, S50 L300 25%9 {18407,
Tizlen Roller Beuriiug Cu, v, N6, 161 Fod 509, 20 LR t20h [ 1047).

‘T d= pnt penc to dpply by this paragrapk that the priermons will
foous sutlrely on Ariiels X; peragrapk 0, For pmesple, thecs in
. mbetertis]l guestion se 20 whint the pracips Ticdings of the griev-

anne pemmlties were after the Februney SLk hearing, na pn:-:.r_-ru.;.'t. alx
sl 1hs Slndiugs of fect, aboye, pheoen.
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WGy 19T, It im hereby ordered thet the City of Livingston, ita officers,
egoete, anl represontabives whails

1. Censs ond dealsd froz refoping to bargain cellesiisels with the
Amrricen Pederation of Gtate, (ommiy, and Mundefpel Eeplersss through the
nemtract prirvanme procodure,

Be  Tnker the fellowing nffiremtive motion which will effectunte the
previaleas of the FPublip Employess Colleotive Tergaining dcts

(o) Cosvense #he grievanoe pommittes, &s sei emt in Artiele I, niragraph
Trnfethe goklerilve bhasgalning nomirart betwere the ity of fdviccolen ond £ha
miintenance srployees of Livingeton, within ten deyn of the date of thin arder,
i urder e reaslve tho grieveses vhich relntes to Eapneth Teor's dipohargs
from the Cily of Tdvingetiso's employ,

(h)  Hetify Lhe Foned of Pernsonol Appenla, §nwriting, os to ihe grievanne
swmmltton®s [inlingn with regerd 20 the grievasss le questios.

Outod Lhis 13ts doy of Jme, 1975,

| e e
-\I;F'\.I—"-I_H_l'ﬂ I..'r.-a— I:ET._F‘

Petar 0 Mpltona
EI-H.I'L‘I:I.H Fxnsines




